§301.7452-1

section may be recoverable under sec-
tion 7430 if a taxpayer challenges in
whole or in part an Internal Revenue
Service denial of an administrative
claim for damages by filing a petition
in the bankruptcy court. If, following
the Internal Revenue Service’s denial
of an administrative claim for dam-
ages, a taxpayer files a petition in the
bankruptcy court challenging that de-
nial in whole or in part, substantially
prevails with respect to the amount of
damages in controversy, and meets the
requirements of section 7430(c)(4)(A)(ii)
(relating to net worth and size require-
ments), the taxpayer will be considered
a prevailing party for purposes of sec-
tion 7430, unless the Internal Revenue
Service establishes that the position of
the Internal Revenue Service in the
proceeding was substantially justified.
Such taxpayer will generally be enti-
tled to attorneys’ fees and other rea-
sonable litigation costs not recoverable
under this section. For purposes of this
paragraph (h), if the Internal Revenue
Service does not respond on the merits
to an administrative claim for damages
within six months after the claim is
filed, the Internal Revenue Service’s
failure to respond will be considered a
denial of the claim on the grounds that
the Internal Revenue Service did not
willfully violate Bankruptcy Code sec-
tion 362 or 524.

(2) Administrative costs—(i) In general.
Administrative costs, as defined in
§301.7433-1(b)(2)(ii), including attor-
neys’ fees, not recoverable under this
section may be recoverable under sec-
tion 7430. See §301.7430-8.

(ii) Limitation regarding recoverable
administrative  costs. Administrative
costs may be awarded only if incurred
on or after the date of filing of the
bankruptcy petition that formed the
basis for the stay on collection under
Bankruptcy Code section 362 or the dis-
charge injunction under Bankruptcy
Code section 524, as the case might be.

(i) Effective date. This section is ap-
plicable to actions taken by the Inter-
nal Revenue Service officials after July
22, 1998.

[T.D. 9050, 68 FR 14321, Mar. 25, 2003]
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THE TAX COURT
PROCEDURE

§301.7452-1 Representation of parties.

The Commissioner shall be rep-
resented by the Chief Counsel for the
Internal Revenue Service in the same
manner before the Tax Court as he has
heretofore been represented in pro-
ceedings before such Court. The tax-
payer shall continue to be represented
in accordance with the rules of practice
prescribed by the Court.

§301.7454-1 Burden of proof in fraud
and transferee cases.

In any proceeding involving the issue
whether the petitioner has been guilty
of fraud with intent to evade tax, the
burden of proof in respect of such issue
shall be upon the Commissioner.

§301.7454-2 Burden of proof in foun-
dation manager, etc. cases.

(a) Foundation manager. In any pro-
ceeding involving the issue whether a
foundation manager as defined in sec-
tion 4946(b) has ‘‘knowingly’’ partici-
pated in an act of self-dealing within
the meaning of section 4941, partici-
pated in an investment which jeopard-
izes the carrying out of exempt pur-
poses within the meaning of section
4944, or agreed to the making of a tax-
able expenditure within the meaning of
section 4945 or whether an organization
manager (as defined in section
4958(f)(2)) has ‘‘knowingly’ partici-
pated in an excess benefit transaction
(as defined in section 4958(c)), the bur-
den of proof in respect of such issue
shall be upon the Commissioner.

(b) Trustee of a black lung benefit trust.
In any proceeding involving the issue
whether a trustee of a trust described
in section 501(c)(21) has ‘‘knowingly”’
participated in an act of self-dealing
within the meaning of section 4951 or
agreed to the making of a taxable ex-
penditure within the meaning of sec-
tion 4952, the burden of proof in respect
of such issue shall be upon the Com-
missioner.

[T.D. 7838, 47 FR 44253, Oct. 7, 1982, as amend-
ed by T.D. 8920, 66 FR 2171, Jan. 10, 2001]
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